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re-elected a director. The majority opinion passed directly upon the 
defence of the third director only, holding it to be good, though not in the 
most positive language. In a dissenting opinion, Mr. Justice Harlan 
expressed a vigorous disapproval of all three defences. In this same case it 
was held that the president was completely relieved from liability during a 
year's sick-leave, and that he was under no obligation to resign. Said the 
court : "Invalids are permitted to indulge in the hope of recovery, and are 
not called upon by reason of illness to retire at once from the affairs of this 
world and confine themselves to preparation for their passage into another." 
Mr. Finkelaburg, D. J., in the principal case, aparently approves this ruling. 

Principal and Surety — Condition Precedent to Liability on Bond. — 
R. employed one D. to furnish material and to construct a certain building. 
Contract required work to be completed on or before Dec 1, 1901. The 
Fidelity Co. became surety of D. for the performance of this contract. Pro- 
vision in the surety bond required R. to notify Fidelity Co. of any delin- 
quency and also required notice within thirty days after default so that the 
surety might go ahead and complete contract if it so desired. D. defaulted 
and no notice was sent to the company. Held, that the defense that surety 
was not notified as the parties had contracted was a good one, and that the 
surety by failure of the principal to so notify was released. United States 
Fidelity & Guaranty Co. v. Rice (1906), — C. C. A., 8th Cir. — , 148 Fed. 
Rep. 206. 

The court in holding as it does, merely gives the contract force and 
effect. Where conditions known to the obligee, upon which the surety agrees 
to become bound, are not complied with, then the surety is discharged. Rice 
v. Surety Co., 103 Fed. 427. In this case the agreement was that the assured 
should apply certain checks upon the conduct of the principal and the court 
held that until the checks were applied no liability attached. See also Cun- 
ningham v. Wrenn, 23 111. 62, where the court held that, when the condi- 
tion was the payment of a certain sum of money if the payment was not 
made within the time, the surety might abandon his contract of suretyship. 
The following is from National Surety Co. v. Long, 125 Fed. 887. "The 
all-sufficient, the conclusive answer to the suggestion that the subject of 
the warranty or of the condition precedent is immaterial, and its breach 
without effect, is that the parties had the right to agree and they have 
contracted otherwise. The immateriality of a warranty or of a condition 
precedent made by the agreement of the parties, and the innocuousness of 
a failure to perform it, do not nullify or mitigate the fatal effect of the fail- 
ure prescribed by their contract." In many cases the surety contract pro- 
vides that in case of default that notice shall "immediately" be sent to the 
surety by the assured. The court in Surety Co. v. Long, supra, interpreted 
that word and held that a delay of eleven days was not "immediately." 
"There may be cases where the question of the sufficiency of a notice in time 
and manner of service should be submitted to the consideration of the jury. 
* * * But there is nothing of this character in the case in hand. The 
act of giving the notice was a simple one. Its performance required nothing 
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but the mailing of a writing containing the notice. * * * Under these 
circumstances, there is no question for the jury, because the evidence con- 
clusively shows that the plaintiff did not immediately notify the surety com- 
pany." Streeter v. Streeter, 43 111. 155, held that immediately meant not as 
soon as practicable but instantly, without any intervention of time. Fidelity 
Co. v. Courtney, 186 U. S. 342, held that under the circumstances a delay 
of from ten to seventeen days was immediately. The court here held to the 
view that the condition was satisfied by giving notice in a reasonable time 
and what that was should be determined by the jury. 



Pubuc Officers — Assignment of Unearned Fees — Void as Against 
Pubuc Poucy. — The assignment of the unearned part of his salary by a 
public officer is against public policy and void. McGowan v. City of New 
Orleans (I907), — La. — , 43 So. Rep. 40. 

As a general rule the assignment of the unearned part of the salary of a pub- 
lic officer is void, but the rule is by no means universal. The decision in the 
principal case is supported by: King v. Hawkins (Ariz), 16 Pac. 434; Bangs v. 
Dunn, 66 Cal. 72 ; Beal v. McVicker, 8 Mo. App. 202 ; Bliss v. Lawrence, 58 N. Y. 
442; Nat'l Bank of El Paso v. Fink, 86 Tex. 303 ; Williams v. Ford (Civ. App.), 
27 So. W. 723; Elwin's Appeal, 67 Pa., St. (17 P. F. Smith) 367; Shannon v. 
Brunner, 36 Fed. 147; Schloss v. Hewlett, 81 Ala. 266; Field v. Chippley, 
79 Ky. 260; State v. Williams, 118 Mo. 146; Wayne Tw"p v. Cahill, 49 N. 
J. L. (20 Vroom) 144; Butts v. Charleston, 17 S. C. 585; Stevenson v. Kyle, 
42 W. Va. 229. The contrary rule has been established in : People v. Dayton, 
50 How. Prac. 143; State. Bank v. Hastings, 15 Wis. 75; Johnson v. Pace, 
78 111. 143; Bracket v. Blake, 48 Mass. (7 Mete.) 335; Richardson v. Rust, 9 
Paige, 243; Webb v. McCaulay, 67 Ky. (4 Bush) 8; McClellan v. Walker, 26 
Me. 114; Blinn v. Pierce, 20 Vt. 25. The last two cases cited and the Wis- 
consin case, supra., place much emphasis on the similarity of assignment of a 
chose in action to the assignment of unearned salary or fees, and also on the 
negotiability of the paper by which the assignment was made. In People v. 
Dayton, supra., where an assignment of unearned fees of a justice of the 
peace was held valid, the court distinguished the case from one of unearned 
salary, in that unearned fees depend for their allowance upon the perform- 
ance of the service. The transfer here was held valid in equity as an agree- 
ment, when the fees are actually earned, and thus brought into existence. 
Again, where a sheriff assigned his fees, yet to be earned in the service of 
his office, it was held in Bowery National Bank v. Wilson, 123 N. Y. 478, 
that such assignment was against public policy and void, this case reversed 
People v. Dayton, supra. But in Manley v. Bitzer, 91 Ky. 596, it was held 
that a policeman, elected for a term of four years, at $2 per day, payable 
monthly, can make a valid assignment, or sale, at the beginning of a month 
of the wages to be earned during that month, and the assignee, or purchaser 
of the same has a priority over the creditor who garnishes the wages for 
that month after they are earned. The weight of authority is with the prin- 
cipal case. 



